Ipunsaro Ha 3aceganun CoBera
31 mapra 2022 r.
Ne 217-5/2022

JKCIIEPTHOE 3AK/IIOYEHUE
10 NMPOEKTY (peepajbHOro 3akoHa Ne 42326-8
«0O BHeCeHMH M3MEHEHUI B YACTHU NEPBYI0 U BTOPYIO
I'paxxpanckoro koaekca Poccuiickoit @eepanum,

[Ipoext denepanpbHoro 3akoHa Ne 42326-8 «O BHeCEHUM HW3MEHEHHH B
4acTH TMEpPBYI0 U BTOpyr ['paxkmanckoro konekca Poccuiickoit ®enepanum»
(manee — Ilpoext) HampaBieH Ha »dkcneptuzy B Coser npu Ilpesunente
Poccuiickoit dexnepaiuu no KogudUKaluu U COBEPIICHCTBOBAHUIO TPAXKIAHCKOTO
3akoHoAaTenbcTBa (nanee — Coer) Komurerom ['ocymapctBennoit Jlymbl mo
roCcyJJapCTBEHHOMY CTPOUTENbCTBY M 3aKOHOJIATENbCTBY (MHUCHMO OT 23 Mapra
2022 1. No3.1-6/288).

[Ipoekt BHeceH B ['ocynapcTtBeHHyo Jymy MockoBckol ropoackoit {ymon
Y HaXOJIUTCS HA CTaJUU MPEIBAPUTEIHBHOTO PACCMOTPEHHUS.

[IpoexTom mpeaaraeTcs BHECEHUE U3MEHEHUM B ctaThu 133, 209, 246, 250
u 252 yactu nepBoit ['paxaanckoro kogekca Poccutickoit ®eneparuu (nanee — ['K
P®), a Takxe B ctatbu 554, 558 u 576 yactu Bropoit ['K POD.

[IpoekT cHaOXeH TMOSCHUTENBHOM  3alMCKOM, B  KOTOPOM  IIeJb
MpejUiaraéMbIX HOBEJUT 0003HAU€HA KaK «MPEIOTBPAILEHHE COBEPIICHUS CIIEIOK
OTUYXJEHUS COOCTBEHHHMKAaMH OOIIEro JO0JEBOr0 HMYINECTBa, B pE3yJbTare
KOTOPBIX HE BBIJICJICHHass B HaType [0S B MpaBe HA HEIETUMBIA OOBEKT
COOCTBEHHOCTU TMEPEXOAUT K TMOCTOPOHHUM JIMIIAaM B HapylleHHEe MpaB U
3aKOHHBIX UHTEPECOB COBJIAJICNBIIEBY, UYTO SIBISETCS, 10 MHEHUIO Pa3pabOTYMKOB
IIpoekTa, HeXeENaTeIbHBIM, TMOCKOJbKY  «IPUBOAUT K  HEBO3MOXHOCTH
UCIIOJB30BaHUA COOCTBEHHOCTM B COOTBETCTBUM C €€ Ha3HAuYeHUEM, K
HEOOOCHOBAHHOMY CHHKEHHUIO €€ CTOMMOCTH Ha PBIHKE, K KPUMHUHAIU3ALUU

PBIHKA HCABHUXKHUMOCTH)).
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1. BeinBunyTas paszpadboturikamu [IpoekTta uaess 60pbObI C «pehaepCKUMU
3aXBaTaMM» caMa Mo ceOe 3aCiIyKUBAET MOAJECPKKH, XOTS U HE MOXKET pelaThCs
UCKJIIOYUTEIFHO M3MEHEHUEM TPaKIaHCKO-IIPAaBOBOIO PEryJIHUpPOBaHUS 000poOTa
JI0Jie B TpaBe, KOrja peyb UJET, KaK FOBOPUTCS B MOSICHUTEIHLHOM 3alucKe, O
«CUJIOBOM HE3aKOHHOM 3axBaTe... HMMYIIECTBA C MPUMEHEHUEM Pa3TUYHBIX
CrocoO0B MPUHYKJICHHUS K KaOadbHOU CIEIKe, UMEIOIUX MPU3HAKU YTOJIOBHBIX
MIPECTYIUIEHUI.

Pazpabotuuku IIpoekta mnpemsiaraloT pemIUTh YyKa3aHHYIO MpoljeMy ¢
MOMOIIBIO 3allpeTa WIH CYLIECTBEHHOIO YCIOXHEHHs 000poTa JoJjiell B IpaBe
oOmieil COOCTBEHHOCTH, UYTO BCTyHaeT B NPOTHUBOPEUME C MPUHIMUIAMU
IPaKIaHCKOTO MpaBa, UCIOJIb3YIOIIETO AUCTIO3UTUBHBIN METO PETYIUPOBAHUS.

2. B 0CHOBaHMM MPOEKTUPYEMBIX MPEIIIOKECHUMN JEKUT PsIi HEBEPHBIX UAEH.
B neiicTBUTENbHOCTH HeeNMMas BElllb KaKk OOBEKT mpaBa 0011eil COOCTBEHHOCTH
HE MOET ObITh MOJABEPTHYTA pa3/iely UMEHHO IMOTOMY, UTO SIBJSIETCS HEETUMON
(cm. myHKT 1 ctateu 133 u nyHKT 4 ctathu 244 'K PO). ®usnueckoe pasneneHue
Takol BellM B pe3yJbTaTe BbIJEIA B HAType MpPUHAIIEKANEH OTHOMY U3
COCOOCTBEHHUKOB J0JIU B IpaBe Ha TaKyl0 BElllb, KOTOPOE, MO OMHOOYHOMY
MHEHHUIO pa3paboTuukoB IIpoekra, He UCKItOUaeTcs, 03Ha4an0 Obl FOPUIUUECKYIO
rubenb BEUM W TEM CaMbIM MpeKpalleHue IMpaBa COOCTBEHHOCTHM Ha Hee (CM.
nyHKT | crateu 235 'K PO).

Hcnons3dyemoe B JIUTEpaType HapsAly C TOHSATUEM «HJi€alibHAs JOJIsD)
MOHATUE «pealibHasl JOJIs1» O3HAYAET «ONPENEICHHYI0 YacTh OOIIEro MMyLIECTBa
(Bemu) B Hartype, (aKTUYECKH  MPEJOCTaBIsIEMYH0 B  IOJb30BaHUE
cocoOcTBeHHUKY. [loHsTHE ke uIeanbHOW JOJMU yHOTpeOseTcs, YTOObI
MOAYEPKHYTh, YTO JIOJIs COCOOCTBEHHMKAa — HE J0Js Belu B HaType. lloHsiTue
peanbHOW J0JIM KAaK 4YacTU OOIel BellM B HAaType OPUEHTHUPYET Ha OMIMOOYHOE
TOJIKOBAaHUE CyIIECTBA OTHOLIEHWH 0Omeld COOCTBEHHOCTHM Kak IIpaBa
COCOOCTBEHHUKOB Ha OTJIeNIbHbIC, KOHKPETHbIE YacTHU OOIe Bell, a MOHSTHE
UJ€aTbHON JIONM IO CYTH SIBJISIETCS TOJIHBIM aHAJOTOM MOHSITHSL JI0OJU B IpaBe

cooctBeHHoctn» (cM. E.A. CyxanoB «Bemnoe npaBo: HaydHo-mo3HaBaTenbHbIN
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ouepk». MockBa. «Cratyt», 2017, c.169). MoXHO NPEANONOKUTh, YTO
pa3zpabotuuku [lpoekTa mnomanu HMMEHHO B TakKylO JOBYLIKY HENPaBHIBHOIO
CIIOBOYINOTPEOJICHUsI W TMOJl «HEBBIACICHHOW B Harype nojed B oOuie
COOCTBEHHOCTH Ha HEIETUMBbI OOBEKT HEIBIXKMMOCTH» B Tekcte IIpoekra
MOHMMAETC HMMEHHO TaK Ha3blBaeMasl peajibHas JA0Jds. JTO MPEeANoJoKEeHUE,
OJIHAKO, HE YCTPAHSET U AaKE HE ONPABABIBAET YKa3aHHOIO HenocTaTka [Ipoekra.

Tak, B myHkTe 35 coBMecTHOTO nocrtanosiieHus [Ilnenyma Bepxosnoro Cyna
Poccuiickoit ®enepannu u [1nenyma Briciiero Apoutpaxnoro Cyaa Poccuiickoi
Oeneparuu ot 1 uronga 1996 r. Ne 6/8 «O HEKOTOPBIX BOMPOCAX, CBSI3aHHBIX C
NpUMEHEHHEM 4YacTu nepBou ['paxkmanckoro koaekca Poccuiickoit denepanumy»
Pa3bICHEHO, YTO B COOTBETCTBUU € IyHKTOM 3 crtatbu 252 I'K P® cyxn Bmpase
OTKa3aTh B MCKE YYACTHUKY JI0OJIEBOM COOCTBEHHOCTH O BBIJENE €r0 J0JIU B HATYpe,
€CIIM  BBIJET HEBO3MOXEH 0e3 Hecopa3MepHOro ymepda HMYIIECTBY,
HaxoJseMycs B oduei coocrseHHocTH. [log TakuM yiiepOom cieqyer moHuMaTh
HEBO3MOKHOCTh ~ HCIIOJIb30BAaHUSA HMMYIIECTBA 1O IEJIEBOMY Ha3HAYEHUIO,
CYLIECTBEHHOE YXYJAIIEHUE €ro TEXHUYECKOrO0 COCTOSIHUS JIMOO CHUYKEHUE
MaTepUaIbHOW WM XYJO0XKECTBEHHOM IIEHHOCTH (HalpUMeEp, KOJUIEKUHUS KApTHUH,
MOHET, OMOINOTEKH ), HEYA0OCTBO B MIOJb30BAaHUU U T.II.

B nynkre 12 nocranoBnenus Ilnenyma BepxoBHoro Cynma Poccuiickon
O®enepannu ot 24 aBrycta 1993 r. Ne 8 «O HEKOTOpPBIX BOMpOCax MNPUMEHEHUS
cynamu 3akoHa Poccuiickoit ®enepannn «O mpuBaTH3aluy KUIKIIHOTO (HOHIA B
Poccuiickoii ®enepauuu» TakkKe YTOYHEHO, YTO BBIAEN YYACTHHKY OOILEH
COOCTBEHHOCTH Ha NPHUBATU3UPOBAHHOE JKUJIOE€ IOMEUIEHUE, IMPEICTaBISIONIEe
co00H OTIIEIbHYIO KBApTUPY, IPUHAUICKALIEH EMY JIOJIM TOIIyCTHM, €CJIM UMEETCS
TEXHUYECKass BO3MOXHOCTb IMEpeJayd HCTIYy H30JMPOBAHHOM YaCTU HE TOJBKO
KWIBIX, HO M TMOJCOOHBIX NOMEIIEHUH (KyXHH, KOpUAOpa, CaHy3la Hu [p.),
0o00opyI0BaHUsl OTAENBHOrO BX0jAa. IIpu OTCyTCTBMM Takod BO3MOXKHOCTH CY[
BIIPaBE 110 NPOCHOE UCTIA ONPEAEIIUTD MOPSAOK MOJIb30BAHMS KBAPTUPOU.

WNHbIMU CIIOBAMHM, €CIM JKWIOE NMOMEIICHHE SIBISIETCS HEAEIHUMBIM, TO 3TO

O3HA4YacT M HCBO3MOKHOCTBL BbBIJACJIA IOJIM B HATypC, CIICAOBATCIbHO, O3HAYACT
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TAKK€ HEBO3MOYKHOCTh OCYHIECTBJIEHUS KaAaCTPOBOrO y4E€Ta 3TOW YACTH JKHIIOTO
MOMEIIEHUS] U HEBO3MOXHOCTh OTUYK/ICHUS TaKOU «BBIJACICHHON B HATYpe /10U B
o0mieii COOCTBEHHOCTH Ha JKWJIOE IIOMEIICHHE, SBISIONICECS HEICIUMBIM
00BEKTOM HEJBUKUMOCTH.

3. Henp3s cornacuthes ¢ NPOEKTUPYEMBIMU U3MEHEHUSIMU MTYHKTa 4 CTaThbu
133 TK P®, cormacHO KOTOpBIM OTHOLICHUS IO IOBOJAY JOJIEM B IIpaBe
COOCTBEHHOCTH Ha HEJEIUMYIO BElIb JIOJKHBI PETYJIUPOBATHCA TOJIBKO CTaThel
252 T'K P® c¢ uckiroueHneM MHbIX HOpM riaBbl 16 'K P®. B pesynbrare Takoro
MOAX0JIa OKAXYTCS yPEeryJIUpPOBAaHHBIMU OTHOILIECHUSI UCKIIOYUTEIBLHO B CBS3U C
pa3esioM MMYIIECTBA, BBIJACIOM JIOJIM U3 HETO, YTO OIIMOOYHO, UCXOJISl U3 MecTa
cratbm 133 I'K P® B cucrteMe HOpM Tpa)KJaHCKOTO 3aKOHOJATEIbCTBA U €€
COJIEpKaHMS.

Cronp nzbuparenbHoe npuMeHeHue npasui riassl 16 'K PO nenonyctumo,
TaK KaK OCTaBIsE€T «3a OOpPTOM» MPABOBOTO PETYJIUPOBAHUSI OTHOILIEHUS TeX
COCOOCTBEHHUKOB, KOTOPBIE HE TJIAHUPYIOT pa3jien uMylecTBa (Hamnpumep, Oyaer
HESICHO, JCUCTBYIOT JIK HOPMBI O pacOpeAesi€eHUH JOXOAOB W pPacxoJ0oB Ha
uMmyniectBo u 1p.). C Apyrol CTOpOHBI, Takas H30UPATENBHOCTH BOBCE HE
BbITeKaeT u3 uened crateu 133 ['K P®, onuceBaromeil mpaBOBOM PEXKUM
HEJICIMMBIX BEIel W OTChUIAIOINICH K IpaBuiaM 00 o0Iei coOCTBEHHOCTH (Tj1aBa
16 'K P®) B camoM 006111€M BU/IE.

4. Henb3s ocTaBUTh 0€3 KPUTHUYECKOTO BHUMAHUS MPOEKTHPYEMbIE
n3MeHeHnss nyHkra 4 cratbn 252 'K P®, cormacHO KOTOpPBIM HCKIIFOYAEeTCs
PEKBU3UT HE3HAYUTEIBLHOCTU JIOJM JUIsl CIy4aeB TMPUHSITUS CYJIOM PELICHUS O
MPUHYAUTEILHOM BBIKYTE JOJIU COCOOCTBEHHUKA B MpaBe COOCTBEHHOCTU Ha BElllb
06e3 ero coryacusi. COOTBETCTBEHHO, Il YIOBJETBOPEHHUS TaKOro TpeOOBaHUS
OCTaHYTCSI TOJBKO JIBa YCIJIOBHUS: HEBO3MOKHOCTbH BBIJEICHHUS JI0JM B HAType H
OTCYTCTBHUE CYLIECTBEHHOI'O MHTEPECA B MOJIb30BAHNUH BELIBIO.

MoOXHO MPENON0XKUTh, YTO B HEKOTOPBIX CIydasX MPUMEHEHUE HOBEJUIBI
MpUBENET K TOMY, 4YTO Cyay Tmpuaercsa OpaTh Ha cel0s OpeMs MNpUHSTUS

HCCIIPAaBCAINBOIO PCIHICHWA BO MHOI'OM HM3-34 TOT'O, YTO KpI/ITepI/Iﬁ CyI€CTBCHHOI'O
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MHTEpeca OLICHUBAETCS B MPUBSA3KE K TEKYIEH CUTyallMy UCTIA WU OTBETYUKA, HO
Takasi CUTyalus MOXET B JII0OOW MOMEHT U3MEHUTHCS. BO3MOXKHO, UTO MO 3TOM
MpUYUHE HOpMa BOOOINE OKaxkeTcs Hepabouei. Hampumep, ecnmu coOCTBEHHUK
1/16 nonu B mpaBe Ha BElb 3aXO0YET BBIKYNUTh y BTOPOrO0 COCOOCTBEHHHMKA €rO
JOJII0 U HaJu4Yue y BTOPOr0 COCOOCTBEHHHMKA CYIIIECTBEHHOIO HWHTEpeca B
WCIOJIB30BaHUU BEIIM B JAHHBI MOMEHT HE JOKAa3aHO, CyJQy MCUXOJOTHYECKU
OYEHb CIJIOKHO OyAEeT 3acTaBUTh ceO0sl MPUHITH PEIICHHE O BBIKYIE J0JHU
MaKOpPUTAPHOTO COCOOCTBEHHUKA, U OH OyJeT UCKaTh JIIOObIE T0KA3aTeNIbCTBA JIJIs
TOro, 4yToObl yBUJETh HallMUME HHTEpPEca B MOJb30BAHUMU BENIbI0. TeM cambIM
HOpMa OyJieT BooOIe 3a0JI0KUpPOBaHA.

He wuckmtodueHO Takke BO3HUKHOBEHHE CHUTYyalluid, OOpaTHBIX Hpolieme
3I0yNOTpeOIeHUs] MaXOPUTAPHBIM TOJOKEHHUEM — KOTJa YK€ MHUHOpPHUTApPHbIC
COCOOCTBEHHUKHU OYyT IMIAHTAXKUPOBATh MAKOPUTAPHBIX C LENbIO MPOJAKU TEMU
J0JIe, YTO BpSJ JU MOXKHO Ha3BaTh pEUICHUEM MpoOJieM, MOAHSITHIX
pazpaboTunKamu.

[Ipennarass HCKIIOUUTH TMPU3HAK «HE3HAUYUTEIBHOCTH», pPa3padOTUYUKU
[IpoekTa HE MpeANPUHUMAIOT MOMBITKU Pa3pEIIUTh CYIIECTBYIONIYIO B CyneOHOU
MPAKTUKE HEOMPEACIICHHOCTh OTHOCUTEIBHO BO3MOXXHOCTH MPUHYIUTEIBLHOTO
BBIKYTIa JOJIA TOJBKO TOTO COOCTBEHHUKA, KOTOPHIN caM 3asiBUJT O BBIJIETIE, UITU K€
BbIKyNa O€30THOCUTEIBHO K €ro BOJIE Ha MPOAaXy CBOEHW 0au (ompeneraeHus
Bepxosnoro Cyna Poccutickoit @enepanun ot 3 anpeinst 2012 r. Ne 5-B11-134, ot
3 nrons 2018 r. Ne 59-KTI'18-9, ot 27 utonst 2017 r. Ne 56-KI'17-13, ot 30 aBrycra
2016 . Ne 78-KI'16-36, ot 26 urons 2016 r. Ne 18-KI'16-65, ot 17 auBapst 2017 r.
No 117-KT'16-10 u ap.).

5. Pazpaboruuku [IpoekTa OTOXKIECTBIAIOT IPABOBOM PEKUM JIOIU B MPABE
COOCTBEHHOCTHU Ha Belllb, HAXOSUIYIOCS B 00IIEl COOCTBEHHOCTH, C MPABOBHIM
pPEXKUM CaMOCTOSITEILHOM BelllM, 0Opa30BaHHON B pe3ysbTaTe BblJE]a B HAType
COOTBETCTBYIONIEH JIOJIU B MPABE.

DOTO TOATBEPKIACTCSA, HAMpPUMEpP, CIEAYIOIUMH  MHPOECKTUPYEMBIMU

HOBeJIJIaMU: HOBbIM a03ar] nmyHkta 2 ctathu 209 'K P®, koTopsiii rOBOPUT O
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«BJIAJICHUH, TIOJIb30BAaHUM M PACTIOPSHKEHUM CBOEH JOJIEH» «COOCTBEHHUKOM JOJIU
B MpaBe»; HOBOE MpemiioxkeHue abd3ana nepBoro myHkra 1 crateu 250 'K PO,
KOTOPOE€ 3ampeliaeT «IpoJaky MOCTOPOHHEMY JHILy HE BBIJEICHHONW B HaType
JIOJIM B OOIIEeN COOCTBEHHOCTH Ha JKHJIOC ITOMEIICHHE, SBJISIONEECS HEICTIMMBIM
00BEKTOM HEJIBUKUMOCTH»; HOBBIM MyHKT 4 ctathu 558 'K PO, npuuncnsronuii
K YHCIy CYIIECTBEHHBIX YCJIOBUU JIOTOBOpa MPOJAXH JOJM B IpaBe oOlen
COOCTBEHHOCTH Ha >KHJIOE MOMEIICHUE «OMHCAaHUE TPaHUIl BbIJCICHHON B HAType
JI0JI1, YKa3aHHE €€ IIIOMIAU U KaIaCTPOBOIO HOMEPAY.

[Ipennaraercss Takxke B ab3ane nepBoMm ctathu 554 'K PD B kauecTBe
00513aTEILHOTO PEKBU3WTA, OIMPEACIISIONIETO JIF000H OOBEKT HEIBHUKHWMOCTH B
JIOTOBOpE KYIUIM-IPOJIaXKH, YKa3blBaTh €ro KaJdaCTPOBBIM HOMEpP M IUIOMIA[Ib.
OnHako mpu MOJATOTOBKE 3TUX 3aKOHOJATEIbHBIX MPEIJIOAKEHUN HE YUTEHO TO, YTO
HE KaXJblll OOBEKT HEJBMKMUMOCTH MOXET MMETh TaKyl XapaKTepUCTHKY, Kak
IJIOIIA/lb, YTO CHEJIaeT MPOCKTUPYEMYI0 HOPMY HENPUMEHHUMOW Ha IMPAKTUKE B
LEJIOM PSIZIE CIIY4YaeB.

6. Pazpabotumku IIpoekTta HEOOOCHOBAHHO HMCXOJAT HU3 TOTO, YTO JOJU B
MpaBe COOCTBEHHOCTH Ha HEACIMMOE JKUJIOE IOMEIICHHWE BCEerja IpHHAaIIekKaT
YyjeHaM OJHOW CEMbH, W3 Yero JeJaeTcs BBIBOJ O HEOOXOAUMOCTH 3aIlUTHI HX
MpaB MyTeM 3alpeTa Ha OTUYKJIEHHE JOJIU B IIpaBe COOCTBEHHOCTH Ha HENIENMMOE
KUJI0€ TIOMEIIEHUE UHOMY JIMIlY, HE SIBJSIONIEMYCSl YICHOM CEMbH WU OJIU3KUM
POJCTBEHHUKOM (CM. MPOEKTUPYEMbIEe U3MEHEHUsI TyHKTa 4 cTaThu 558 W MyHKTa
2 ctatpu 576 'K PO).

OnHako 07M B IpaBe COOCTBEHHOCTH Ha HEACIMMOE JKHJIOE TOMEIICHHE
MOTYT NpPHUHAJUICKaTh JIMIAM, HE SIBISIONIMMCS WICHAMHU CEMbU WIH OJU3KUMU
POJCTBEHHUKAMHU (HAIIpUMEp, B pe3ybTaTe MPUOOPETEHUS MpaBa COOCTBEHHOCTH
B TMOpAJIKE HACIEIOBaHMs, B peE3yJbTaTe pPACTOPKEHUS Opaka U JPyTrux
o0cToATEeNbCTB). B Takux ciiyyasix camMO OCHOBaHHUE 3ampeTa OTUYXKICHUS J0JU
MOCTOPOHHEMY JIMIly yTpauuBaeTca. Kpome Toro, u3 NPOEKTUPYEMBIX

dbopmynupoBok cratbedt 558 u 576 'K PD Oyaer HEBO3MOXKHO OINpEIETUTh,



7

YjieHaM CEMbH WIH OJIM3KUM POJCTBEHHUKAM KaKOTO UMEHHO U3 COCOOCTBEHHHKOB
JOMyCKAETCsl MPOAATh WJIU MOJIAPUTh YKA3aHHYIO JIOJIO.

Takke BBHUJY 3HAUUTEIBHOTO OTPAHUYCHUS] TIEPEUHS JIMI], KOTOPHIM
JOIyCKaeTCsl MPoAaTh JIOJI0 B MpaBe COOCTBEHHOCTH HA YKUJIOE MOMEIIEHHUE, HE
UCKJIIOYEHA CUTYyallus, B KOTOPOH COCOOCTBEHHUKH WJIM YJIEHBI UX ceMeu OyayT
OTKa3bIBaThCS OT pealn3alv MpaBa NPEUMYIIECTBEHHOW TOKYMNKHU IO IIE€HE
otuyxaeHus pgoau (crates 250 I'K P®) u Tem caMbiM crocoOCTBOBAaTh
3aHUKEHUIO CTOMMOCTH [IOJIM, UME€S B BHJY, YTO COCOOCTBEHHHUK HE MOXKET
MPOJATh OO0 UHBIM JUIAM IO PRIHOYHON CTOMMOCTH, YTO HEMHUHYEMO MPUBENIET
K 3J10yNOTPEOJICHUSIM U HAPYIIEHUIO TIPaB COCOOCTBEHHUKOB.

C yueroM HEOOXOJAMMOCTH 3alllUThl MpPaB HE TOJbKO COOCTBEHHHKOB,
KOTOpBIE MPOJOJDKAT BIAJAETh U TMOJB30BATHCA CIIOPHBIM HMYIIECTBOM, HO H
BBIJICJIAIOIETOCS COCOOCTBEHHMKA 3aKOHOAATENbCTBOM Poccuiickoit dexnepanuu
YK€ YCTaHOBJICHO, YTO JPYTHM€ YYaCTHUKH OOIIEH 107eBOM COOCTBEHHOCTH MOTYT
peanu3oBaTh CBOE MPABO MPEUMYIIECTBEHHONW MOKYNKH IO II€HE OTUYXICHUS
(ctathsa 250 'K P®) unu npuHyAUTEIBHO BBIKYNHUTH HE3HAYUTEIBHYIO OO0 B
npaBe co0cTBeHHOCTH (cTaThs 252 'K PD).

[Ipu »TOM HHKakue OOCTOSTENbCTBA, B TOM YHCJE CYIIECTBYIOIIAs Ha
MpaKTUKE MpoOsieMa BO3MOXXHOTO OTCYTCTBHUS JTOCTAaTOYHBIX JICHEXKHBIX CPEJCTB
JUISL BBIKYTIA JIOJU BBIJESIONIETOCS COCOOCTBEHHUKA, HE JOJKHBI SIBJISITHCS
MOBOJOM  JUIsl ~ HApYIICHWST  UMYILIECTBEHHBIX  MpPaB  BBIJCISAIONMIETOCS
cocoOcTtBeHHUKa. Ha 3T0, B yacTHOCTH, oOpamajioch BHUMaHHE B DKCIEPTHOM
sakmouennn Cosera ot 25 wutons 2018 r. Ne 178-1/2018, B koTopoMm
KOHIIENTYyaJIbHO HE ObUT MOJJEpKaH MpoekT denepanbHoro 3akoHa Ne 381903-7
«O BHECEHMHM M3MEHEHHH B 4YacTh NnepByro ['paxkmanckoro koxekca Poccuiickon
Penepanum» CO CXOKUM COAEPKAHUEM.

7. B mpoeKTUPYEMBIX PeAaKIUAX MyHKTa 2 cTaTbu 576 W myHKTa | cTatbu
588 I'K P® mnpemmaraercs, B 4aCTHOCTH, YCTaHOBHUTb, YTO CYLIECTBEHHBIMHU
YCIOBUSIMHU JIOTOBOPOB KYIUIH-MIPOJIAXKU U JApEHUsl KUJIOTO JOMa, KBapTHUPHI,

YacCTH KWJIO0Ir0o JOMa WM KBAPTHUPBI, B KOTOPLIX IIPOXKKUBAIOT JIMIA, COXPaHAIOIINC



B COOTBETCTBHH C 3aKOHOM ITPABO MOJB30BAHUS 3TUM KWIBIM MIOMEIIEHUEM IMOCIIE
€ro MOJIyYEHUsS HOBBIM COOCTBEHHHKOM, JOJKHBI OBITh MEPEUYHH OSTUX JIHI] C
YKa3aHUEM MX IpaB Ha IMOJIb30BAHUE TAKMMH KWUJIBIMHA MOMENICHUSIMH, a TAKXKeE
HOTapHUAIBHO 3aBEPEHHOE COTJIACUE ATHUX JIUIl HA COBEPIICHUE TAKUX CHAECIIOK.

[Ipexxne Bcero, cienyer OTMETUTh, YTO COTJACHE€ TPEThbUX JIMI Ha
coBepuieHue caenku (crates 157.1 T'K P®) He MOXKET OTHOCUTHCS K UHCIY
CYIIECTBEHHBIX ycioBui nporoBopa (ctates 432 T'K P®), tak kak sBisercs
BHEIIIHUM MO OTHOILICHUIO K COJIEPKaHUIO T0Tr0BOpa (DAKTOPOM, a CIIEICTBUEM €TI0
OTCYTCTBUS SIBJISIETCS HE MPU3HAHUE JOTOBOPA HE3AKIIOUYEHHBIM, & OCHOPHUMOCTH
coBepumieHHON caenku  (ctatha 173.1 T'K P®), ecau 3akoHOM He
MpEelyCMaTPUBAETCA, YTO Takas CAejKa HUYTOXHA. [Ipr 3TOM B COOTBETCTBHUHM C
nyHKToM 2 cratbu 173.1 'K P®, nockoiapKy 3aKOHOM HE YCTaHOBJIEHO WHOE,
ocriopumasi cliejika, COBepllieHHass 0e3 HeOoOXOJAMMOTO B CHIIy 3aKOHa COrjacus
TPETHETO JIMIIA, OpTraHa IPUANYECKOTO JIUIA WIH FOCYIapCTBEHHOTO OpraHa Judo
OpraHa MECTHOT'O CaMOYMpAaBJICHUS, MOXKET ObITh MPU3HAHA HEICUCTBUTEILHOM,
€CJIM JI0Ka3aHO, 4TO JApyras CTOpPOHA CIEJIKHM 3Haja WM JOJKHA Oblia 3HaTh 00
OTCYTCTBMM Ha MOMEHT COBEpIICHHUSI CIEIKM HEOOXOJUMOIrO COTJIAaCHS TaKOTO
JIMIIA WK TaKOTO OpraHa.

B ycnoBusx, korma B 3akoHozarenbcTBe Poccumiickonn ®enepauuu He
CYHIECTBYET MOJHOLEHHOW CUCTEMbI PETHUCTPAMHA TAaKOTO BENIHOI'O IpaBa, Kak
MPaBO MOJb30BAHUS KUJIBIM MOMEMEHUEM, KOTOPOE COXPAHSIETCS Y YICHOB CEMbBH
cooctBenHuka (cratbs 31 Kunumnoro konekca Poccuiickoit denepannu, cTaThs
19 ®enepanpHoro 3akoHa oT 29 gekadbps 2004 r. Ne 189-®d3 «O BBeneHuu B
neicteue JKunumHoro koaekca Poccuiickonn ®epepanun», I[loctaHoBieHUE
Konctutynmonnoro Cyna Poccuiickoin @enepanun ot 24 mapra 2015 r. Ne 5-I1
«ITo memy o mpoBepke KOHCTUTYLIMOHHOCTH cTaTtbu 19 denepanbHOro 3akoHa
«O BBenenun B aerictBue JXumumnaoro kogekca Poccuiickorn @enepaunn» B CBSI3H
c xaynoboil rpaxnganuHa A.M. boraTeipeBay), mnpeaiaraembiii cioco0 pelieHus
CYIIECTBYIOIIEH MPoOJIeMbl HE TTO3BOJIUT CO3JaTh HAJUIEXKAIINE TapaHTUU 3AIIUThHI

IIpaB 4YJICHOB CCMbH cOOCTBECHHHUKA.
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KpomMe Toro, nnmsg UWHBIX  CIy4aeB  BO3ME3JHOTO  OTUYXKACHUS
COOTBETCTBYIOIIMX OOBEKTOB (Mepenada AOJIM B BHUAE OTCTYMHOIO, B 3aJor)
[IpoekT BOBce HE MpeaycMaTPUBAET aHAJTIOTMYHBIX TPeOOBAHUN O HEOOXOIUMOCTHU
MOJTYYEHHUSI COTJIACHS JIUI], COXPAHSIOUIUX MPaBO MPOKUBAHUS, YTO, KAK MUHUMYM,
HETOCIEI0BATENBHO.

8. IlpobGnema oOecrnedeHus 3alIUTHl MpaB JUI, COXPAHSIOIIMNX IPaBO
MPOKUBAHUS B JKUJIOM MOMEIICHUU, MOXET OBITh pelleHa TOJIbKO KOMILIEKCHO,
MyTEM OIpEJEICHUs COAEP>KaHMs 3TOr0 MpaBa, MOPsIKa €ro PerucTpanuu U T.1.
Hanpumep, B mnpoektax ¢eaepanbHbpix 3akoHOB Ne 47538-6 «O BHeceHUH
M3MEHEHH B YacTH NEPBYIO, BTOPYIO, TPEThIO W 4YETBEPTYIO ['pakiaHcKoro
konekca Poccuiickoit denepannu, a Takke B OTAEIbHbBIE 3aKOHOAATEIbHBIE AKThI
Poccuiickoit @enepauun» (nanee — 3akoHonpoekT No 47538-6) u Ne 47538-6/5
«O BHECEHMM M3MEHEHMM B 4acTh NEPBYIO ['paxkmaHckoro konekca Poccmiickon
Oenepamun» (manee — 3axkoHONpoeKT Ne 47538-6/5) mpennaraercsi 3aKpenuTh B
rpaXXJaHCKOM 3aKOHOJarenbcTBe Poccuiickoilt deaepannu Takoe OrpaHUUYEHHOE
BEIIHOE IIPaBO, KaK IPaBO JIMYHOTO TMojb3oBianeHus (riaBa 20.3 'K PO B
penakium 3axkoHornpoekTa Ne 47538-6/5), uto crano 01 3pOEKTUBHBIM CIIOCOOOM
pelieHus npooIeMbl 3alIUThI IPaB COOTBETCTBYIOIINX JIUII.

['oBops 0 «IUIaXx, COXPAHSIONIUX... MPABO IMOJb30BAHUSY OTUYXKIAEMbIM
KUJIBIM TOMelleHneM, paspadotuuku [lpoekra, mo cymiecTBy, yNOMHHAIOT 00
oOnanarensax BEIIHOro mpasa npokuaHus (habitatio), HO mOMycKalOT OMMOKY B
caMOM MpaBOBOM KOHCTPYKLMH: 00JiajlaTeNlb BEIIHOTO MpaBa MPOKUBAHUS MOXKET
MOJIb30BAaThCS BEIIBIO WJIM JaXXe BIAJETh BEIIbI0, HO OH HE MOXET BENIbIO
pacrniopsixkaTbcsi. IMEHHO 3TOro mpaBOMOYMSI Y HETO HET, YTO HCKIIOYAET Camy
UJEI0 O HEOOXOJUMOCTU TOJYYEHHUS €r0o COrjlacusi Ha pPachopsHDKEHUE BEIIBIO.
V¥ coOcTBEeHHMKA €, HAIIPOTHUB, BO3MOKHO, OCTAETCS TOJBbIM TUTYJ — nudum jus,
HO UMEHHO UM COOCTBEHHUK M MOKET pacnopsiAuThCs (MHaue B 4eM Obl COCTOsIIA
ero coOCTBEeHHOCTh, KkoTopod IIpoekt ero He mumaer). I[lpu ycrnoBuu
CYIIECTBOBAHMSI CHUCTEMbl OTPAaHUYCHHBIX BEIIHBIX TMpaB, MOJIECKAIIUX

rOCy/IapCTBEHHOM pETHCTpallih, B CHUTyallMd, KOTJAAa HAWJETCS HEKOe JIMIO,
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roTOBOE TIPHOOpPECTH OOpPEMEHEHHBIM MPaBOM TMPOKUBAHUSA OOBEKT, HET
HE0O0X0UMOCTH (HOPMYJIHPOBATH MOJOOHBIE 3aMPEThl, TAK KAK HAJU4YUE TAKOTO
poaa oOpeMeHeHUM OyAeT OTpakeHO B peecTpe, O00JafaroueM KayeCTBOM
nyOonu4HO goctoBepHOCTH. ClienoBaTeNbHO, HACYIIHOM 3ajaueil 3aKOHOJATeNs
SBJISIETCSA MPU3HAHUE TAKOTO MpaBa NPOKUBAHUS OTPAHUYEHHBIM BEIIIHBIM IIPABOM,
MOJJICKAIUM TOCYJAapCTBEHHOM perucTpaniii B EAWMHOM rocyaapcTBEHHOM
peecTpe HEIBMXXMUMOCTH, a HE YCJIOXKHEHUE JOTOBOPHBIX KOHCTPYKIIMM,
yIrpoXkaroliee HopMalIbHOMY 000pOTY.

9. BosBpamasicb k ToMy, uTO 3arparuBaembie B IIpoekTe mpobiem B
JEUCTBUTEIBHOCTU HYXXIAIOTCS B pa3pellieHuu, MPEACTaBIsACTCS BaXXHBIM yKa3aTh
Ha BO3MOKHBIE CIIOCOOBI UX PEIICHHUS.

OmvH W3 mnOyTed TakKoro pemeHduss — 3TO YCIO0XKHEHUE CO3JaHUs
(yupexaeHus) OTHOIIECHHUI J1071€BOM COOCTBEHHOCTH M OTpaHUUYEHUE YMHOXKEHUS
YuCJa YYaCTHUKOB YK€ YUPEkKJIEHHOU JT07€BOM cOOCTBEHHOCTH. Tak, Hampumep, B
3akoHonpoekTe Ne 47538-6, mpunarom ['ocymapctBeHHO Jlymoil B TEpBOM
YTEHUU, MpEeIJlaraeTcs yCTaHOBUTh B a03aile BTOpoM myHkTa 2 ctathu 276 'K PD
MOJIOKEHHUE O TOM, YTO JOJIA B IIpaBe COOCTBEHHOCTH HE MOXET OBITh pa3apoliieHa
COCOOCTBEHHUKOM Ha 4YaCTH, €CJIM 3TO IMOBJIEYET HEBO3MOXKHOCTb BIAAECTh W
MOJIb30BAaThCSl YACThIO OOIIETO HMMYIIECTBA, COPAa3MEPHOM YacTU ATOW IO, B
COOTBETCTBHM C €ro Ha3zHaueHweMm. Takxke B 3akoHompoekTe Ne 47538-6/5,
omy6nukoBanHOM COBETOM I OOIIECTBEHHOTO OOCYXKIECHHS', Hpeaaraercs
yctaHoBUTh B crathe 276 'K P®, uro oOmas noneBas COOCTBEHHOCTh Ha
HEJIETUMYIO0 Belllb, HAXOJSIIYIOCS B COOCTBEHHOCTH OJHOTO JIUIA, MOXET OBbITh
YCTaHOBJIEHa HA OCHOBAHUU COIJIAIIEHUS COOCTBEHHUKA C TPETHUM JIUIIOM JIMIIb
MpU YCJIOBUHU, YTO Pa3Mep NOJU KaXKJAOro U3 COCOOCTBEHHUKOB OOECIEUUT €My
BO3MOXXHOCTh BIIaJIeTh U TMOJB30BaThCS YacThIO BEIIM B COOTBETCTBUU C €€

HAa3HAa4YCHHUCM.

! https://privlaw.ru/sovet-po-kodifikacii/projects/.
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Hpyrum mnyTem pelieHuss O3HAa4eHHBIX Mpo0ieM Morio Obl  CTaTh
pacumpeHre crnoco00B MPEKpaIIeHus 10JIeBO COOCTBEHHOCTH, OJIUH U3 KOTOPBIX
MOXET ObITh HaWJEH Ha MYTH Pa3BUTHUS CUCTEMbl OTPAaHMUYECHHBIX BELIHBIX IPaB.
Tak, B a03ane Bropom myHkTa 3 cratbul 280 'K P® B pepgakiuu 3aKOHOMPOEKTA
No 47538-6/5 mpenyiaraetcsi yCTaHOBHUTh, UTO €CJIHM BbIJIEN JOJIUW B HAType HE
JOTyCKaeTcsl 3aKOHOM WJIM HEBO3MOXEH 0e3 Hecopa3MepHOro yiiepOa
MMYLIECTBY, Haxonsmemycsi B oOmeild COOCTBEHHOCTH, BBIJICISIONINICS
COOCTBEHHHK IO €r0 BBIOOPY UMEET MPaBO Ha BHIILIATY €My CTOMMOCTH €T0 J0JIU
JIPYTUMH yYaCTHUKAMU JI0JIEBOM COOCTBEHHOCTH JTMOO Ha MPEIOCTABICHUE €MY

IpaBa BEIIHOMN BbIIAYM.

BuiBona: nmpoekT peaepanpHoro 3akona Ne 42326-8 «O BHeCEHUM M3MEHEHUI
B 4acTU MEPBYIO U BTOPYr ['paxpanckoro koxaekca Poccuiickoit denepaunn» B

MPEJCTABICHHON PEaKIIUU HE MOXKET OBITh MOJIJIEPAKaH.

IIpencenarens CoBera I1.B. KpameHnHHUKOB



